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SUBJECT: FTB Coll ection of Student Aid Conm ssion Qutstandi ng Accounts Receivabl e

SUMVARY

Under this bill, before a delinquent student |oan could be referred to Franchise
Tax Board (FTB) for collection, the Student A d Conm ssion (comm ssion) would be
required to provide certain notices and hearings, including “actual” notice at
the debtor’s | ast known address, that generally would delay referral of

out st andi ng student |oans to FTB by 30 days.

Additionally, under this bill

FTB woul d be required expressly to provide notice to the debtor at the npst
recent address of record provided by the comm ssion or |ast address known to
the FTB. If the mail is returned as undeliverable or FTB otherw se knows the
mai | was m sdirected, FTB would be required to use reasonable diligence to
ascertain the current address of the debtor and provide notice at that address;
Amount s col |l ected woul d have to be returned if the debtor establishes by a
preponderance of the evidence that FTB did not provide the debtor with the
notice as required above;

FTB woul d be required to wait at |east 15 days (instead of the current 10 days)
after it issues notice to the debtor containing certain prescribed information
written in Spanish and English and requests paynent before it can proceed with
col l ection action;

FTB woul d be Iimted to | evying on 10% of a debtor’s wages;

FTB woul d be Iimted to |l evying on, in the aggregate, 25% of the anpunt in a
debtor’ s bank account(s) unless the anobunt in the bank account(s) is in excess
of $2,000, in the aggregate, at the tinme of levy; and

FTB woul d be required to adopt regulations to inplenent the provisions of this
bill.

EFFECTI VE DATE

If the account is in FTB s inventory as of Decenber 31, 1999, the provisions
relating to pre-referral activities would not apply. However, to the extent this
bi 'l woul d change notices issued by Franchise Tax Board and the hearing process
attributable to activities taken by Franchi se Tax Board, the anendnents nade by
this bill would apply to collection activities undertaken on or after

January 1, 2000. Additionally, this bill would apply to all accounts referred to
FTB after January 1, 2000.
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LEG SLATI VE H STORY

AB 255 (Stats. 96, Ch. 1001); AB 2004 (1998) (See Program Hi story and Additi onal
Comment s bel ow. )

PROGRAM HI STORY/ BACKGROUND

Begi nni ng January 1, 1997, through Decenber 31, 2001, AB 255 requires the Student
Aid Comm ssion (comm ssion) to contract with FTB to collect all or part of its
out st andi ng accounts recei vabl e (student |oan delinquencies) as though they were
del i nquent personal incone tax (PIT) liabilities, which includes using FTB s

adm nistrative levy authority. Before an account can be referred to FTB, the
following requirenents nust be satisfied:

1. The ampunt nust be due and payabl e,

2. Notice of the ampunt due and payabl e nmust have been sent to the |ast known
addr ess mmi nt ai ned by the conm ssion,

3. The account nust have first been referred to (and uncollected) by a private
col l ection agency for at |east nine nonths, and

4. In the case of disputes of the amount of a debt or the ternms of the repaynent
schedul e by the debtor, the debtor nmust have been provi ded an opportunity for
an adm ni strative hearing. Mreover, the debtor nust not be a party to a
judicial proceeding pending with respect to that debt.

The conmi ssion began referring accounts to FTB during July 1997. For the period
begi nning July 1, 1997, through Decenber 31, 1998, FTB had an inventory of
approxi mately 231,000 accounts and received approximately $29 mllion in
collections. The following reflects FTB' s collection activities for that period:

FTB activity # sent # attached paynments received
Demands for payments 166, 924 59, 265 $9, 712, 936
Bank | evi es 4,103 1, 318 1, 660, 149
Wage | evi es 144, 795 236, 299 17,682, 799

In preparing FTB' s budget for the student |oan collection programthis fiscal
year (1998/99), FTB staff underestimated the workl oad and associ ated budget
needs, so did not seek sufficient spending authority. As a result of the

i nadequat e spendi ng authority, FTB has been unable to initiate new coll ection
activities since Cctober 1998; however, staff expects to resune new collection
activities on new accounts before July 1999.

ADDI T1 ONAL COMVENT

This bill is generally the same as AB 2004, as anended July 2, 1998. Several
policy and inplenentation considerations were raised in FTB' s anal ysis of that
version of the bill. To resolve those policy/inplenentation considerations, the
Senate Appropriations Commttee took anendments in conmttee (August 20, 1998)
and passed the bill. Governor W/Ison subsequently returned the bill w thout
signature stating he did not believe that the rights of severely delinquent |oan
debtors shoul d be expanded beyond the rights of those who attenpt to repay their
debts. Additionally, it was stated that he believed that current |aw provides a
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reasonabl e bal ance between the due process rights of students and the right of
the state to collect repaynent of delinquent | oans.

SPECI FI C FI NDI NGS

To collect a delinquent student |oan, currently, federal and California | aw
prescribes that certain activities nmust have occurred and due process

requi rements must have been satisfied. Additionally, the commi ssion may
prescribe guidelines relative to the collection of delinquent student | oans.

Currently, if full paynment of a delinquent student |loan would result in a
hardship, FTB's notice instructs the debtor to contact the FTB, but if the anpunt
of the debt is in dispute, the debtor is instructed to contact the conm ssion.
The following titled informati on on the back of the demand for paynent is printed
in both in English and Spanish: “General Information,” “Your Defaulted Student
Loan,” and “If You Di sagree with the Bal ance.” These sections explain the
availability of an Advocate if problens cannot be resolved with FTB and directs
the debtor to contact the conm ssion for disputes about the anount of debt.
Additionally, staff anticipates its notices will be revised, as part of an annua
process to include nore informati on and instruction in Spanish.

Currently, FTB is authorized to adm nistratively garnish wages to collect taxes

t hrough an order to withhold (levy). The levy is limted to 25% of the debtor
wages. Under AB 255 (Stats. 96, Ch. 1001), FTB was given the authority to
col | ect delinquent student |oans as though they were taxes, which generally would
include adm nistratively |evying on 25% of the debtor’s wages. Federal |aw al so
provides for the adm nistrative collection of delinquent student |oans. [|f using
the federal provisions, however, the anmount of wages subject to levy is 10% It
is unclear whether FTB's California authority to levy on 25% of wages is
preenpted by the federal provisions to |levy on 10% of wages. Therefore, FTB
currently admnistratively limts its wage levies to 10% Staff understands that
M chigan is using its own state adm nistrative levy authority and | evying on 25%
of the debtor’s wages.

Additionally, under the federal adm nistrative |levy authority, if it is known
that a debtor is involuntarily separated from enpl oynment, his or her wages cannot
be levied upon until after 12 nonths of continuous reenploynent. FTB currently
adm nistratively conplies with this federal restriction for delinquent student

| oan collections. Wen a levy on wages is issued and FTB is nmade aware of the
enpl oynment situation, the levy is rel eased.

Under this bill, additional notice requirenents nust be net, including the
comm ssion’s providing “actual notice” to the debtor and opportunity for a
hearing at |east 30 days prior to referral to FTB. Additionally, the debtors
woul d be allowed a hearing to object to referral of their account to FTB for
col | ection.

This bill would codify FTB's current practice of limting | evies on wages to 10%
and not issuing a wage levy if FTB is aware the debtor has involuntarily
separated from enpl oynent and he or she has not been reenpl oyed continuously for
12 nmonths. Additionally, it would codify FTB's plan to include nore billing
information or instruction in Spanish.
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Currently, under FTB' s administrative collection authority, it levies on 100% of
the ampbunt in a debtor’s bank account, but in the event the debtor can show the
| evy creates a hardship, FTB releases the levy. 1In the event of a dispute, the
Taxpayer Advocate for |aws adm nistered by FTB is available to the debtor.

Under this bill, the notices the commi ssion and the FTB are required to send mnust
i nclude information regarding hardship clainms. Additionally, in the event the
debtor’s (bank) account or accounts in the aggregate contain $2,000 or |ess,
FTB's levy would be limted to 25%in the aggregate of that anount.

Currently, once FTB receives an account fromthe comm ssion, it sends a demand
for paynent to the address of record or |ast known address and instructs the
debtor that paynment nust be made within 10 days to prevent collection actions by
FTB. Under current practice, to nmake all owances for the debtor who may nake
payment on the 10'" day, FTB actually allows at |east 30 days before the next
collection action may be taken. |If a debtor enters into an installnent agreenent
during that 30-day w ndow, collection action is not taken. In no event other
than an overpaynent is FTB authorized to return to the debtor an anount it
col | ects.

Under this bill, once FTB receives the account fromthe conmm ssion, the FTB nust
send notice of the anbunt due to the debtor and allow the debtor at |east 15 days
to make paynent to FTB or enter into a reasonable and affordabl e install nment

agreenent with the comm ssion or FTB. The bill clarifies that the address of
record is that provided by the conm ssion and that the | ast known address is that
known to FTB. If the notice is returned as undeliverable or FTB knows the notice

is msdirected, FTB nust use reasonable diligence to ascertain the current
address and, if the address is ascertained, provide notice to the debtor at that
address. If the debtor can establish by a preponderance of the evidence that the
FTB did not provide the notice as required, all amounts collected by |evy nust be
returned to the debtor

Currently, FTB s student | oan collection programsunsets January 1, 2002.
This bill would extend the programan additional year, to January 1, 2003.

Pol i cy Consi derati ons

This bill would inplenment due process protections before debts may be
referred to FTB that go beyond those already provided under both federal
and California |laws. Mreover, the bill: (1) potentially would limt the

anmount of wages subject to levy and specifically would Iimt the anount
in bank accounts that woul d be subject to levy and (2) would require that
the anounts collected by levy be returned to the debtor if FTB does not
provi de required notice.

Additionally, setting a limt on the anbunt subject to collection in a
bank account would increase the work for the depository institutions to
comply with FTB's levies for delinquent student |oans. Currently, al
FTB l evies are handled in the sanme fashion. Only for delinquent student
| oans wi t hhol di ng orders woul d depository institutions have to check the
bal ance of each account at the tine of levy to determ ne the anount that
may be wi t hhel d.
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To the extent the collection of delinquent student |oans under this bil
woul d differ fromthe collection of taxes, FTB s collection efficiencies
may di m ni sh.

| npl ement ati on Consi deration

This bill requires that the conm ssion, FTB and the Controller each issue
regulations to inplenment the provisions of this bill. To prevent del ay of
the collection process, staff would have to adopt energency regul ati ons

i medi ately upon enactnent of the bill, followed by permanent regul ati ons.

However, because this bill basically codifies the entire adm nistrative
process and provides a high degree of administrative detail, it appears that
regul ati ons are unnecessary. FTB staff suggests that on page 12, line 39,
“shall” be replaced with “may” so current |aw can be continued giving each
agency the discretion to adopt necessary regul ati ons.

FI SCAL | MPACT

Depart nental Costs

This bill would not significantly increase departnental costs.

Tax Revenue Esti mate

Based on the discussion below, the collection inpact of this bill is as
foll ows:

Esti mated Col | ections | npact AB 1044
For Referral s of
Student Aid Conmm ssion's Qutstandi ng Accounts Recei vabl es
Fi scal Year | npact
(In MI1ions)
1999-0 2000-1 2001-2
($3) M nor Loss M nor Loss
M nor Loss = Less than $400, 000

Thi s anal ysis does not consider the possible changes in enploynent, personal
i ncone, or gross state product that could result fromthis bill.

Tax Revenue Di scussi on

The collection inpact of this bill would depend on (1) the nunber of
referrals and collection activities that would be del ayed as a result of
addi ti onal notices and hearings required by the conm ssion prior to referral
of delinquent accounts to FTB, and (2) the reduction in the anpunt of
collections as a result of limting FTB to |levying on, in the aggregate, 25%
of the amount in the debtor’s bank account(s) unless the anpbunt in the bank
account(s) is in excess of $2,000, in the aggregate, at the time of |evy.

This estimate is based on the results of the current Student Loan Coll ection
Program It is estimated that this bill would delay account referrals to
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FTB by approximately two nonths in the first year of inplenentation (1999-
0), thereby reducing collections by an estimated $2.5 mllion. For purposes
of this analysis, staff estimted on average a two-nonth delay in the

comm ssion’s referral of accounts to FTB because of the new 30-day notice
required by the comm ssion before an account may be referred to FTB
(additionally, the commission may find it will need to hold the account for
an additional tine beyond the 30 days to allow for |ast-m nute paynents or
tel ephone calls); additional inquiries relating to requests for and the
hol di ng of hearings; and inplenmentation of other changes required by this
bill.

In addition, actual collections are estimted to decrease by approxi mately
$350,000 in the first year and decrease annually thereafter, as a result of
limtations placed on the anbunt of noney that can be | evied on bank
accounts.

BOARD POSI TI ON

Pendi ng.



